
INDEMNITY AND SECURITY AGREEMENT WITH DEPOSIT OF FUNDS


TO PROTECT AND SECURE AGAINST EXCEPTIONS TO TITLE

Indemnity and Security Agreement No. ______________
WHEREAS, the _____________________Company, hereinafter referred to as the "Company," is about to issue its title insurance policy or policies or commitments therefor, under file number ____________ through its Agent, ______________________, hereinafter referred to as Agent, in respect to the land described therein,
AND WHEREAS, the Company has raised as title exceptions on the Title Insurance Policy certain defects, liens, encumbrances, adverse claims or other matters, all hereinafter referred to as "Exceptions to Title," described as follows: 
1. ANY LIEN FOR WATER OR WATER SERVICES WHICH MAY BE CLAIMED BY THE CITY OF CHICAGO.

2. CONSEQUENCES ARISING FROM THE INABILITY TO RECORD THE DEED OF CONVEYANCE VESTING TITLE IN THE PROPOSED INSURED DUE TO THE LACK OF A WATER CERTIFICAITON FROM THE CITY OF CHICAGO. 

3. EXPENSE OF RE-REOCORDING ANY MORTGAGE IF SAME IS NECESSARY IN ORDER TO PLACE IT OF RECORD AFTER THE RECORDING OF THE DEED OF CONVEYANCE TO THE PROPOSED INSURED. 

AND WHEREAS, the Company has been requested to issue the Title Insurance Policy and may hereafter, in the ordinary course of its business, issue title insurance policy or policies or commitments therefor in the form or forms now or then commonly used by the Company, or issue hold harmless or indemnity letters to induce other title insurance companies to issue title insurance policies or commitments therefor, in respect to the land or to some part or parts thereof, or interests therein, all of the foregoing being hereafter referred to as "Future Policies or Commitments," either free and clear of all mention of the aforesaid Exceptions to Title or insuring its insured against loss or damage by reason thereof, and simultaneous with the acceptance of the deposit herein, has issued or has committed to issue the Title Insurance Policy to its insured.

NOW, THEREFORE, in consideration of the issuance of the Title Insurance Policy and the payment of $1.00 to the undersigned by the Company, the sufficiency and receipt of which are hereby acknowledged, the undersigned, jointly and severally, for themselves, heirs, personal representatives and assigns do hereby covenant and agree with the Company:  (1) to forever fully protect, defend, and save the Company harmless from and against all the Exceptions to Title, in and from any and all loss, costs, damages, attorneys' fees, and expenses of every kind and nature which it, the Company may suffer, expend, or incur under, or by reason, or in consequence of the issuance of the Title Insurance Policy on account, or in consequence, or growing out of the Exceptions to Title, or on account of the assertion or enforcement or attempted assertion or enforcement thereof or of any rights existing or hereafter arising, or which may at any time be claimed to exist under, or by reason, or in consequence, or growing out of the Exceptions to Title or any of them; (2) to provide for the defense, at the undersigned's own expense, on behalf and for the protection of the Company and the parties insured or who may become insured under "Future Policies or Commitments," against loss or damage under the Title Insurance Policy (but without prejudice to the right of the Company to defend if it so elects) in all litigation consisting of actions or proceedings based on any Exceptions to  Title which may be asserted or attempted to be asserted, established or enforced in, to, upon, against or in respect to the land or any part thereof or interest therein; (3) to pay, discharge, satisfy or remove all of the Exceptions to Title and, in such case, when the Exceptions to Title appear as a matter of public record, to clear the record by the recording or filing of releases, satisfactions, disclaimers, deeds or other appropriate instruments, or by the procurement of a final court order or judgment entered by a court of competent jurisdiction quieting the title of the insured, or declaring the Exceptions to Title to be null and void and of no force and effect, on or before any action brought to foreclose any lien listed in the exceptions to title and (4) that each and every provision herein shall extend and be in force concerning Future Policies or Commitments.  It is expressly understood that the joint and several liability of the undersigned shall in no way be affected by any action the Company may take with respect to the liability of any one of the undersigned by way of release, settlement; compromise, or other adjustment of such liability.

The undersigned does hereby hypothecate, pledge and grant to the Company, by depositing with Agent for the Company, under this Agreement known as Indemnity and Security Agreement No. ___________, the sum of $__________________ to  constitute an indemnity and security fund under the absolute control and possession of the Company as herein provided, for the purposes herein set forth, and to secure the performance of the promises and obligations of the undersigned contained herein.  The undersigned does hereby further grant the Company a continuing and unconditional security interest in the funds so deposited for the purposes as set forth herein.  
Control of the funds described above shall be vested in Title Company for such period of time as Title Company is liable under the terms of its title insurance policy. Thereafter, Title Company will disburse the funds in accordance with the provisions of this agreement.

The Company shall have the right at any time hereafter, whenever it shall deem it necessary, in its sole discretion, to use or apply the fund, or any portion thereof, in such manner and in such amounts as the Company may deem necessary and advisable, to the payment, discharge, or satisfaction of, or the removal from the title to the land, or any part or parts thereof, or interests therein, any of the Exceptions to Title, including the right to procure for the purpose of clearing the public record, releases, satisfactions, disclaimers, deeds or other appropriate instruments, or by procuring final court order or judgments quieting the title of the insured or declaring the Exceptions to Title to be null and void and of no force and effect, or for the purpose of eliminating by conveyance, assignment or otherwise any Exceptions to Title, or for the purpose of reimbursing anyone who may have paid, discharged, satisfied, or removed any Exceptions to Title or cleared the public record of such Exceptions to Title.

In the case of litigation involving the said fund or the rights of any person or corporation hereunder, the cost, expense, and attorneys' fees of the Company or Agent may be paid or retained by the Company or Agent out of said fund.

If the Company shall find that the liability hereunder shall have increased because of lapse of time or otherwise, the Company may call upon the undersigned for such additional deposits sufficient to indemnify and secure the Company against such increase of liability, and the undersigned hereby agrees to thereupon furnish the Company the deposit requested.  Any additional funds so deposited shall be subject to the terms of this Agreement to the same extent as though initially deposited hereunder.  In the event additional funds are not deposited within 10 days following written demand therefor, the Company shall have the right, in its sole discretion, to advance such additional funds as may be required and the undersigned expressly covenant and agree to protect, defend, save harmless, and reimburse, with interest calculated at the maximum legal rate, the Company for all such additional amounts advanced.  For the purposes of this paragraph, proof of mailing to the undersigned at the address listed below shall be deemed conclusive evidence of notice of demand, and said 10-day period shall commence to run on the third day following such date of mailing.

Where, in the Company's sole discretion, in order to remove and clear of record the aforesaid Exceptions to Title, it is necessary to dispose of pending litigation, the undersigned hereby confer irrevocable authority on the Company to settle or dismiss any counterclaim, cross claim, set-off or other prayer for affirmative relief which may be asserted in such, either by the undersigned or other parties claiming under them and expressly covenant and agree to protect, defend, save harmless, and secure the Company from any expense incurred thereby.

The Company shall be the sole judge as to the need for it to be represented by or have the advice of legal counsel of its own choosing and the undersigned shall be liable to the company for fees and expenses so incurred.

Investment of Escrow Deposits

Deposits made pursuant to these instructions may be invested on behalf of any party or parties hereto; provided that any direction to Agent for such investment shall be expressed in writing and contain the consent of all parties to this escrow, and also provided that Agent is in receipt of the taxpayer’s identification number and investment forms it requires.  Agent will, upon request, furnish information concerning its procedures and fee schedules for investment.

In the event the Agent is requested to invest deposits hereunder Agent shall not be held responsible for any loss of principal or interest which may be incurred as a result of making the investments or redeeming said investment for the purposes of these instructions.

Direction Not to Invest/Right to Commingle

Except as to deposits of funds for which Agent has received express written direction concerning investment or other handling, the parties hereto direct the Agent  not to invest any funds deposited by the parties under the terms of this agreement and waive any rights which they may have under Section 2-8 of the Corporate Fiduciary Act (205 ILCS 620/2-8) to receive interest on funds deposited hereunder.  In the absence of an authorized direction to invest funds, the parties hereto agree that the Agent shall be under no duty to invest or reinvest any such funds at any time held by it hereunder.  Provided, however, nothing herein shall diminish Agents obligation to apply the full amount of such funds in accordance with the terms of this agreement.

In case any of the Exceptions to Title are paid, discharged, satisfied, and are removed as such to the satisfaction of the Company (as to which the Company shall be the sole judge), and cleared of record, without the use of the said fund, or in case any surplus remains in the hands of the Company after it shall have reimbursed itself for all loss, damages, or disbursements, such fund or surplus (after deducting the costs, expenses, fees for services, and attorneys' fees, if any, of the Agent and the Company) shall on demand and upon surrender to the Company of all receipts for disbursement, be paid or delivered to:


NAME AND ADDRESS TO BE INSERTED HERE:

_______________________________________________________________________ 
Neither the Company, nor the Agent, shall be under any obligation of recognizing any assignment of the undersigned's rights under this agreement, until the original or a signed duplicate of the assignment, accepted in writing by the assignee, is deposited with and approved by the Company in writing.

The undersigned agrees that this Indemnity and Security Agreement is not intended to give any benefits, rights, privileges, actions or remedies to any person, partnership, firm, or corporation other than the Company, the Agent, the undersigned and the insured, as a third party beneficiary or otherwise under any theory of law.

If this Indemnity and Security Agreement is not terminated as hereinbefore provided on or before ________________, the Agent shall thereafter charge a reasonable annual service or handling fee to be paid out of the fund.

FOR CORPORATE INDEMNITOR

IN WITNESS WHEREOF,  the undersigned, being the herein after names corporation, has caused these presents to be signed by its __________ President and attested by its __________ Secretary and have caused its corporate seal to be affixed this ___________day of  ____________________ AD 20____.

BY:________________________________

President

ATTEST: _______________________________
     

Secretary

ADDRESS OF CORPORATION:

________________________________________

________________________________________

FOR INDIVIDUAL INDEMNITOR

IN WITNESS WHEREOF, the undersigned have executed this agreement this ______

day of ___________________________ AD 20 ______.

__________________________________       ______________________________________

Address:__________________________       Address:_________________________________

            __________________________                   _________________________________

You may close a residential transaction without a water Full Payment Certificate under the following circumstances: 

1. There must not be indications of matters which would further delay or complicate a water certification in the normal course of business.  Such matters include: 

a. New construction

b. Vacant residential lots

c. Existing water liens

d. Recorded notices indicating code violations regarding water services, meters, etc..  

2. You must be provided a current water bill from one of the last two billing cycles. 

3. You must take a funded title indemnity (form attached) in the amount of 1.5x the most current water bill.  

Any mortgage will be recorded immediately.  Upon obtaining the necessary Full Payment Certificate the mortgage must be re-recorded after the deed.  The cost of this re-recording can be taken from the title indemnity fund.  

The indemnity also covers all consequences of inability to record the deed.  Since this covers GAP issues a date down search should be performed after re-recording and prior to releasing the balance of the funds held to the indemnitor.   

If the indemnity is to be taken from the purchaser the exceptions to title listed on the title indemnity must appear on the owner’s policy but may be deleted on any mortgage policy to be issued.  

The title indemnity must be properly disclosed on the HUD-1.  
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